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Overview

1 Confidentiality Agreements:

Arise in various contexts, including M&A, employment, sharing of intellectual property,
joint ventures and other business relationships

Protect sensitive information and transaction details from disclosure

Prevent improper use of Information
May give Seller control over process

1 Significance:

Often viewed as “standard” or “boilerplate” but may have unintended consequences,
restricting Buyer’s activities in the industry and Buyer’s options as the negotiations
progress, even if a transaction never materializes

Terms may prove very consequential in the event of a subsequent dispute between
the parties

] Mutuality: One-Way or Two-Way?

Sellers often “hold the pen” on the CA, resulting in Buyers receiving proposed CAs
that are “one-way,” serving only to restrict Buyer’s activity.

Buyers often modify the CA to restrict Seller if Buyer will be disclosing information to
the Seller.

Other provisions often made “symmetrical” include: restrictions on disclosing deal info
and identities of parties, forum selection, “No Deal Until There’s a Deal” provisions,
and remedies.



Definition of Confidential Information

“Confidential Information” is usually defined broadly to include:

“any information concerning the Seller (whether prepared by the Seller, its
Representatives or otherwise and irrespective of the form, manner or nature of
communication) which is furnished to Buyer [before the date hereof,] now or
in the future [by or on behalf of the Seller] ... and any notes, analyses,
compilations, studies, interpretations or other documents prepared by Buyer to
the extent that they contain, reflect or are based upon, in whole or in part, the
information furnished to Buyer pursuant hereto.”

O Buyers often include “to the extent” language for derivative materials to prevent entire
documents from being tainted by a single piece of Confidential Information. Buyers
may also add that information is included to the extent connected to the proposed

transaction.

0O Certain kinds of information may be particularly sensitive (e.g., privileged information;
trade secrets). Disclosures to competitors may implicate antitrust or other laws.

O Broad definition of Confidential Information makes it important to focus on exclusions
to the definition.



Exclusions from Confidential Information

Buyers also seek to add the following common exclusions to the definition of
“Confidential Information”:

“Confidential Information shall not include:

(i) information that is or becomes generally available to the public [other
than through the fault of the receiving party] [other than through a
breach of this Agreement];

(i) information that was within Buyer’s possession prior to its being furnished
to Buyer by or on behalf of the Seller pursuant hereto or becomes available
to Buyer from a source that was not [known by Buyer [after due inquiry]
to be] bound by an obligation of confidentiality [prohibiting disclosure of
such information to Buyer] [with respect to such information]; or

(iti) information that is independently developed by Buyer or its
Representatives without the use of any Confidential Information.”

O Buyers usually require that all of these exclusions apply to the “Confidential
Information” definition and not only to the “non-use” or “non-disclosure” provisions.

O By applying these exclusions to the definition of “Confidential Information,”
information that falls within the exclusions is excluded from the CA’s restrictions.



Competitively Sensitive Information / Antitrust

d Transactions and business relationships involving competitors pose
special concerns

— Sensitivity about sharing pricing, marketing and other competitive
commercial information

— Antitrust laws and business implications

d Varied approaches

— Sellers may exclude sensitive information from disclosure or defer
disclosure until later in the process

— Disclosure may be limited to outside advisors or selected individuals

— Disclosures may be limited to aggregated information or sensitive
iInformation may be otherwise masked

— Mutual exchange of competitively sensitive information often avoided



Definition of Representatives

The definition of “Representatives” determines with whom the Buyer may share
Confidential Information:

“Representatives shall include the directors, officers, partners, employees, agents,
affiliates (as such term is defined under the Securities Exchange Act of 1934, as
amended), financing sources, or advisors of such party and those of its subsidiaries,
affiliates and/or divisions (including, without limitation, attorneys, accountants,
consultants, bankers and financial advisors).”

O Buyers often prefer an expansive definition (this could be a double-edged sword as
Buyer is often responsible for breaches by Representatives)

0O Sellers may subject Representatives to other restrictions in the CA (e.g.,
disclosure/use; standstill; non-solicit).

— Buyers often seek to have other provisions of the CA apply only to Representatives
“acting on Buyer’s behalf” and should pay careful attention to which provisions apply to
Representatives, particularly if affiliates are included.

Q “Affiliates” is usually defined by reference to the U.S. securities laws.

Q If financing may be required, Buyers may seek to include “financing sources” or
“potential financing sources” in the definition. Sellers may propose additional
constraints on information sharing with financing sources, especially equity financing
sources who could be competing bidders.



Responsibility for Representatives

Sellers usually seek to have Buyer liable for breaches by its Representatives:

“Buyer will [cause] [direct] its Representatives to observe the terms of this
agreement, and will be responsible for any breach of this agreement by any of its

Representatives.”

O Variations:
— limited to responsibility for breaches by its “officers, directors and employees”;

— provide Representatives with a copy of the CA and direct Representatives to comply
with the CA’s confidentiality provisions; and

— to have Representatives sign a “joinder” to provide Seller with a direct remedy against
Representatives.

“... the Confidential Information may be disclosed to [Buyer’s] Representatives ... who
have agreed to be bound by the confidentiality provisions hereof in a separate
writing for the benefit of the Company; [provided that this requirement shall not
apply to [Buyer's] employees, officers and directors (for whom [Buyer] agrees to
be responsible in the next sentence) or to attorneys (who are already bound by a
duty of confidentiality).] [In any event, [Buyer] shall be responsible for any breach of
this agreement by [Buyer's] [Representatives] [employees, officers or directors.]”




Permitted Uses of Information and Use Restrictions

Seller will try to limit the permitted uses of the Confidential Information:

“Buyer [will not disclose] [will keep confidential] the Confidential Information
to any person and will not use the Confidential Information either for any purpose
other than to evaluate, [negotiate, finance and/or consummate] a possible
[negotiated] Transaction [or in any way detrimental to the Company];
[provided, however, that Buyer may disclose Confidential Information to its
Representatives ...].”

a “Will not disclose” vs. “Will keep confidential”

O Buyers generally seek to ensure that they may disclose information to their
Representatives, raising issues concerning the definition of Representatives and
responsibility for breaches by Representatives.

O While not common, Buyers may also seek to expand the permitted uses of
Confidential Information beyond “evaluating” a potential Transaction but also to
negotiating, financing and consummating it.

O Buyers tend to resist vague limits on use of Confidential Information:

— Prohibitions on “detrimental” usage may expose Buyer to unknown liabilities and
restrictions (e.g., backdoor non-solicit or non-compete?).

— Being permitted to use the information only to pursue a “negotiated” transaction may
serve as a “backdoor” standstill.



Keeping Quiet about the Deal & “Stalking Horse” Risk

O Sellers frequently prohibit Buyers from disclosing information concerning on-going
negotiations or other transaction details.

O Buyers often seek to prevent the Seller from disclosing the terms or conditions of
Buyer’s proposals or Buyer’s identity/involvement to other bidders or to the public.

— Hinders the Seller from “shopping” Buyer’s bids.

— Reduces premature publicity and disclosure risks.

O Where Seller has proposed limiting Buyer’s ability to disclose transaction details,
easiest approach is often to make provision mutual/two-way.

“In addition, each party agrees that, without the prior written consent of the
other party, it will not disclose to any person (other than its Representatives),
the fact that the Confidential Information has been made available to you, that
discussions or negotiations are taking place concerning a Possible Transaction
or any of the terms, conditions or other facts with respect thereto,
including the status thereof and the identity of the parties thereto
(collectively, the “Discussion Information™).”




Financing and Clubbing Provisions

Sellers may impose restrictions regarding financing sources in order to better manage the
auction process:

“Buyer shall not disclose any Confidential Information to any actual or potential
financing source (debt, equity or otherwise) or coventurer without the prior written
consent of the Seller [such consent not to be unreasonably withheld, conditioned or
delayed].”

“Buyer agrees that, without the prior written consent of the Seller, Buyer will not
restrict the ability of any of its potential financing sources to provide financing to any
other party with respect to a transaction.”

O The size of the transaction and likelihood of needing to partner with others will
influence the importance of these provisions.

O When these types of restrictions are imposed (and cannot be deleted), Buyers often
seek to:

— Provide Seller with notice, rather than consent, rights;

— Limit discretion of Seller in refusing to give consent;

— Where appropriate, bifurcate treatment of debt and equity financing sources;
— Resist restrictions on exclusivity arrangements with financing sources.



Disclosures Required by Law

Buyers typically seek to preserve their right to make legally required disclosures and
share information with regulators and courts:

“In the event that either party or such party’s Representatives is requested or
required (by law, oral questions, interrogatories, requests for information or
documents in legal proceedings, subpoena, civil investigative demand or other
similar process) to disclose any of the Discussion Information or Confidential
Information, such party shall, to the extent permitted by law, provide the
other party with prompt written notice (and, to the extent practicable, prior
notice) of any such request or requirement ... and may make such
disclosures without liability hereunder.”

A “requested or required”

— Buyers may propose that disclosures may be made if “requested” pursuant to judicial
process or by a governmental entity since Buyer may want the option of disclosing even
without a court order or subpoena.

O “to the extent permitted by law” and “to the extent practicable”
— Buyers often clarify that they have no obligation to notify if notifying would be illegal.
— Sellers generally prefer “prior” notice (this may be burdensome to Buyer).



Non-Solicitation of Employees

Seller will often seek to limit Buyer’s ability to solicit employees:

(M

“Buyer agrees that, until the [third] anniversary of this Agreement, without the prior
written consent of the Seller, Buyer will not solicit to hire [or hire] any [officer or
management-level] employee of the Seller [to whom Buyer is [first] introduced in
connection with the evaluation of a Transaction] ...”

Non-Solicit vs. No-Hire

When the Seller is in the same business/industry as the Buyer, both parties are likely to
have heightened sensitivity — Buyers may seek to have the non-solicit be “two-way,” also
restricting Seller’s activity

Buyers generally seek to limit the non-solicit to solicitations by “Buyer” (and not also to
Representatives).

— Consider implications for the scope and drafting of any joinder agreements with Representatives

— Buyer may want to limit to those within its organization that have access to confidential information
(especially if far-flung operation, or many affiliates)

Term: Buyers generally seek to limit the term of the non-solicit to one year, depending on
business needs.

Scope: Buyers may seek to limit the scope of the non-solicit to minimize substantive
restrictions and lessen the administrative burden. Alternatives include:

— Limiting scope to “officers or management-level” employees

— Limiting scope to employees (first) introduced to Buyer in connection with evaluating the
Transaction



Non-Solicit Carve-Outs

Buyers generally seek to further limit the scope of the non-solicit by including some or all
of the following exclusions:

“provided, however, that the foregoing will not prohibit Buyer from:

(i) using solicitations not targeted at employees of the Seller, or employing
any person who responds to such solicitations;

(i1) using search firms, or hiring any persons solicited by such search firms,
so long as such firms are not advised by Buyer [after the date hereof] to
solicit employees of Seller;

(i) hiring, employing or discussing employment with any person who
contacts Buyer independently without any solicitation by Buyer; or

(iv) soliciting any person who has left the employment of the Seller prior to
Buyer soliciting such person.”




Standstill

Sellers may propose a “standstill” to ensure an orderly auction and prevent “hostile” bids:

“For the period [ending the earlier of (i) two years from the date of this agreement and (ii)
the date the Company enters into a definitive agreement with another party with respect to
a Transaction] neither Buyer [nor its Representatives [acting on Buyer’s behalf] will without
Seller’s prior consent: (i) acquire or offer to acquire any [voting] securities [5% or more of the
outstanding voting securities of Seller] or assets of the Company [material assets, outside of
the ordinary course of business, constituting 5% or more of the Company’s assets
(measured by fair market value) or providing 5% or more of the Company’s revenue] ...
(1) propose any extraordinary transaction involving Seller ... (iii) solicit proxies or influence the
management or policies of the Seller ... or (iv) participate in a “group” in connection with the
foregoing. Buyer agrees not to request or otherwise seek a waiver or amendment of any of
the terms of this paragraph, including this sentence.”

O Buyers often seek to limit the term of the standstill to 6 months to 18 months.

O Fallaway: Buyers may also seek to have the standstill “fall away” in certain
circumstances, such as once the Seller signs up a deal with another party, or if
the Seller becomes subject to a “hostile” bid, to preserve Buyer’s options.

O Buyers often seek to carve out from the standstill de minimis/minor acquisitions of
securities and ordinary course and non-material asset acquisitions.

O Buyers typically seek to limit the reach of the standstill to actions by the Buyer and, if
Seller insists, to Representatives acting on Buyer’s behalf.




Standstill (cont’d)

a

a

Buyers may seek to preserve their ability to make confidential, non-public proposals to
Seller, notwithstanding the standstill's other restrictions.

Buyers often pay particular attention to the potential impact that the standstill could
have on other M&A activity by Buyer (e.g., buying another company that happens to
own securities of the Seller)

Buyers may also seek to preserve the right to engage in ordinary course transactions
with the Seller (such as buying Seller’s products or services or engage in on-going
business relationships).

— As prohibitions may not even reach such activities, be wary of “negative implications” arising
from well-intended clarifications

“provided, that the foregoing shall not limit Buyer in any way from:
(@) making any confidential offers or proposals to the Company;

(b) acquiring or offering to acquire, directly or indirectly, any company or business
unit thereof that beneficially owns Company securities so long as (1) such prior
acquisition of such securities was not made on Buyer’s behalf and (2) such securities
do not constitute all or substantially all of such company’s or business unit’s assets);
or

(c) making any offer or entering into any transaction with respect to, or otherwise
consummating, any transaction in the ordinary course of business or the parties’ on-
going business relationships.”




“Anti-Vulcan” Language

Since the Vulcan decision, some Buyers have sought to include “anti-Vulcan” language to
ensure that if the standstill expires, the use/disclosure restrictions will not prevent Buyer
from taking actions that are no longer restricted by the standstill:

“Notwithstanding anything to the contrary in this letter agreement, (A) any action,
statement or disclosure by Buyer or any of its Representatives taken after
expiration or termination of the Standstill Restrictions that would have been
restricted by the Standstill Restrictions if such action, statement or disclosure had
been taken before expiration or termination of the Standstill Restrictions shall not
be, and shall be deemed not to involve, a breach of the restrictions [on use of]
[with respect to] Confidential Information in this letter agreement and (B) in the
event that Buyer or any of its Affiliates makes an offer with respect to a
Combination after expiration or termination of the Standstill Restrictions, Buyer
and its Affiliates may, in connection therewith, make disclosures of [Confidential
Information or] Discussion Information to the extent that such disclosure is
reasonably required by applicable law to be made in connection with such offer.”

O Seller may argue that Buyer should fully abide by use/disclosure restrictions even if
standstill expires. As a fallback, Seller may agree to limited carve-out from restrictions
on (A) use (but not disclosure) of Confidential Information and (B) disclosure of
Discussion Information to extent required by law in connection with an offer.

— Buyer should consider whether disclose/abstain rules may require disclosure of Conf. Info.

O Market is still developing on these provisions.



Most Favored Nations Clause (MFN)

O MFNs arise where Buyer seeks to ensure it receives the most preferential terms
granted to any other Buyer — considered aggressive

“If the Company enters into any confidentiality agreement (or any amendment thereof or
waiver thereof) [relating to a transaction similar to the Transaction] that contains any
provision that is [materially] more favorable to the other party to such agreement
than the provisions of this Agreement (a “More Favorable Agreement”), including
(without limitation) with respect to the nature and scope of the restrictions on such party,
the duration of such restrictions and any exceptions to such nature, scope or duration, the
Company shall promptly provide Buyer notice thereof and a copy of such provision
(which need not identify such other party), and upon such notice [unless Buyer elects
otherwise within five days of such notice] this agreement shall be deemed to be
amended to conform the provisions of this agreement with such more favorable
provision. [The Company represents and warrants that it has not entered into any
More Favorable Agreement as of the date hereof.]”

Q Still the exception rather than the rule; sellers seek to retain flexibility to respond to
individual circumstances and avoid renegotiating closed points

O May apply broadly to all provisions in the confidentiality agreement (as in the above
example) or only to selected provisions (e.g., the standstill or the non-solicit) or key
points (e.g., scope or duration).



“Don’t Ask, Don’t Waive” Clauses

Q Typically included in well-drafted standstill agreements, to avoid a
“side door”

— Clause prohibits request for waiver of standstill, because doing so can put
the target “in play”

a In late 2012, two Delaware Chancery bench rulings (In Re Complete
Genomics; Ancestry.com) cast doubt on viability of such provisions in
Revlon deals

— Chancellor Strine modified VC Laster’s earlier ruling and noted that
Delaware does not have a per se rule against DADW clauses. But, he
also noted that such clauses are potent medicine that will be given careful
judicial review

— Since then, have been several other decisions (in Delaware and outside)



Return or Destruction of Materials

What happens to Confidential Information after negotiations have ended?

“At any time upon the request of the Seller for any reason, Buyer will
promptly either deliver and return to Seller or (at Buyer’s election) destroy
all Confidential Information ...”

O Buyers usually seek to preserve their option to destroy (rather than return)
Confidential Information.

— Returning all Confidential Information is a significant administrative burden (especially
Confidential Information held by Representatives).

— Confidential Information may also include analyses developed by Buyer or proprietary
models that include Confidential Information.

— Buyers typically prefer to avoid having to “certify” destruction and provide notification
instead.

O Note that the definition of Confidential Information typically encompasses all
information generated by Buyer or its Representatives that contains, reflects or was
derived from Confidential Information but was not directly provided by Seller — (e.g.,
notes, summaries, analyses or models).

— Sellers are generally amenable to destruction of Confidential Information within such
“derivative” material, but sometimes are more insistent that other Confidential
Information be returned.

— Buyers often refuse to “return” derivative material to the extent that such material
reflects the Buyer’s own notes and/or analyses.



Return or Destruction of Materials (cont’d)

Buyers may also propose additional carve-outs for electronically stored data, document
retention policies, for compliance purposes and even to defend or maintain litigation
relating to the confidentiality agreement or confidential information:

“... provided, that Buyer shall only be required to use commercially reasonable
efforts to return or destroy any Confidential Information stored electronically, and
neither Buyer nor its Representatives shall be required to return or destroy any
electronic copy of Confidential Information created pursuant to its or its
Representatives’ standard electronic backup and archival procedures, [provided
that (i) personnel whose functions are not primarily information technology in nature
do not access such retained copies and (ii) personnel whose functions are primarily
information technology in nature access such copies only as reasonably necessary for
the performance of their information technology duties (e.g., for purposes of system
recovery)].

“Notwithstanding the foregoing, Buyer and each of its Representatives may each retain
one copy of any Confidential Information[, in the offices of its [outside] counsel], to
the extent required to [defend or maintain any litigation relating to this Agreement
or the Confidential Information] comply with legal or regulatory requirements,
established document retention policies or demonstrate compliance with this
Agreement ...”




“No Deal Until There’s a Deal”

Both Buyers and Sellers usually clarify that neither party is under any obligation to
consummate a transaction until a definitive, written agreement has been executed:

“Each party agrees that unless and until a final, binding, written definitive
agreement regarding a Possible Transaction between the Seller and Buyer
(a “Definitive Agreement”) has been mutually executed and delivered,
neither the Seller nor Buyer will be under any legal obligation of any
kind whatsoever by virtue of this letter agreement or any other written
or oral expression with respect to such a transaction by a party or any of
its Representatives (except for the matters specifically agreed to herein).”

Both parties usually clarify that either of them may reject proposals, discontinue
negotiations and terminate discussions at any time and for any (or no) reason to avoid

the imputation of any obligation to negotiate in good faith:

“Each party reserves the right, in its sole discretion, to reject any and all
proposals made by the other party or any of its Representatives with
regard to a Possible Transaction, and to terminate discussions and
negotiations with the other party or its Representatives at any time and for
any reason or no reason.”




Disclaimer of Accuracy of Confidential Information

a Sellers will typically disclaim any representations/warranties that the Confidential
Information is “accurate” or “complete.”

O Buyers generally seek to qualify any such disclaimers/limits on liability with reference
to the potential “Definitive Agreements” to preserve their leverage and rights with
respect to errors in Confidential Information and content of reps/warranties:

“Subject to the terms of any Definitive Agreement,

(i) Buyer understands and acknowledges that neither the Company nor any of
its Representatives makes any representation or warranty, express or
implied, as to the accuracy or completeness of the Confidential
Information; and

(i) Buyer agrees that neither the Company nor any of its Representatives
shall have any liability to Buyer or to any of Buyer’s Representatives
relating to or resulting from the use of the Confidential Information or any
errors therein or omissions therefrom.”




Enforcement and Remedies

“It 1s further understood and agreed that money damages would not be a sufficient
remedy for any breach of this letter agreement and that [the Company] [both
parties] shall be entitled to seek equitable relief, including, without limitation,
injunction and specific performance, as a remedy for any such breach.

Such remedies shall not be deemed to be the exclusive remedies for a breach of
this letter agreement but shall be in addition to all other remedies available at law
or equity to the non-breaching party.”

O Importance of Equitable Relief
O Mutuality/Two-Way (“both parties shall be entitled”)

O “To seek” equitable relief

— Buyers often agree only to authorize the “seeking” of equitable relief to avoid
relinquishing other arguments that may be available to defeat specific performance and
the granting of an injunction.



Indemnification and Legal Costs

Seller may request an indemnification from Buyer or that Buyer reimburse Seller for legal
costs if Seller is successful in litigation:

“Buyer agrees to indemnify and hold harmless Seller and Seller’s
Representatives for any loss arising out of a breach of this agreement.”

“If a court of competent jurisdiction determines in a final, nonappealable
order that this letter agreement has been breached by a party or by its
Representatives, then such party will reimburse the other party for its
reasonable, documented costs and expenses, including attorneys’ fees.”

O Indemnification
— Practices varies with respect to indemnification obligations in confidentiality agreements
— Buyers often resist

O Attorneys’ Fees/Costs:

— Buyers often do not agree to pay Seller’s attorneys’ fees but may accept a “Loser Pays”
formula whereby the “winner” in a lawsuit has its costs and fees (including attorneys’
fees) reimbursed by the non-prevailing party (this may deter frivolous lawsuits).

— Mutuality



Term

Buyers prefer that confidentiality agreements contain a provision limiting their term:

“This confidentiality agreement, and all obligations hereunder, shall terminate
upon the earlier of (i) [two years] from the date hereof [and (ii) the entering
into of a Definitive Agreement [between the parties hereto] [the consummation
of a Possible Transaction] with respect to a Possible Transaction].”

O Sellers usually prefer no term for various reasons, including special sensitivities with

regard to certain information (e.g., trade secrets) and may seek longer or indefinite
terms.

O Buyers often prefer that their obligations last one year or less and resist obligations
extend beyond two years.

— Special consideration should be given to the term if the agreement contains a standstill
or non-solicit.

— The standstill and non-solicit provisions may have their own term.

QO Early Termination - Sellers are likely to resist early termination of the CA upon the
Seller signing up a deal with another party or upon consummation of a deal.

— Such “fallaways” are more likely to be accepted by Seller in the context of specific
restrictions, such as the standstill or non-solicit.



Applicable Law: What Law Governs the CA?

“This letter agreement shall be governed by and construed in accordance with
the laws of the State of [Delaware] [New York] applicable to agreements
made and to be performed entirely within the State of [Delaware] [New
York] without regard to any conflicts of law principles.”

Q Practice varies as to which state’s law is chosen to govern the confidentiality
agreement.

O Parties often seek to rely upon the law of their state of incorporation or principal place
of business.

O English law is often used in cross-border deals.

QO Important to clarify that “conflicts of law” principles will not apply to override the choice
of law agreed upon in the confidentiality agreement.

O Recent decisions in Depomed/Horizon (CA, 2015) and Vulcan/Martin Marietta (DE,
2012) highlight importance of applicable law (at least because of precedent).



Forum Selection: Where Can Lawsuits Be Brought?

Parties often seek to require that lawsuits — whether brought by Buyer or the Seller— be
brought only in the courts of a specific state (e.g. New York or Delaware).

(i)

(i1)

(iii)

“Each party hereby irrevocably and unconditionally

consents to submit to the [exclusive] jurisdiction of the courts of the State of [Delaware
located within New Castle County] [New York located within the County of New
York] and of the United States of America located in the [District of Delaware] [Southern
District of New York] for any actions, suits or proceedings arising out of or relating to this
agreement and the transactions contemplated hereby (“Actions”) (and agrees not to
commence any Action except in such courts),

waives any objection to the laying of venue of any Action in the courts of the State of
[Delaware] [New York] or the United States of America located in [State of Delaware]
[Southern District of New York], and

waives and agrees not to plead or claim that any such Action brought in such court has
been brought in an inconvenient forum, or that venue is improper in such court, or that
such court does not have jurisdiction over its person or the subject matter.”

O Mutuality/Two-Way (“each party agrees” not just “Buyer agrees”)

O Exclusive vs Non-Exclusive

O Cross-Border Deals: The courts of England are often used for cross-border deals.




Vulcan-Martin Marietta
Case Study




Key Provisions of Martin Marietta’s Contractual

O NDA Use Restriction: The NDA prohibits any “use” of
“Evaluation Material” by either party “for purposes other
than the evaluation of a Transaction.” A “Transaction” is
defined as “a possible business combination transaction []
between [Martin] and [Vulcan] or one of their respective
subsidiaries.”

a JDA Use Restriction: The JDA required that all
“Confidential Materials” be “used . . . solely for purposes of
pursuing and completing the Transaction.” The definition of
Transaction was “a potential transaction being discussed
by Vulcan and Martin Marietta.”



NDA Paragraphs 3& 4

(3) Non-Disclosure of Discussions; Communications. Subject to paragraph (4).

each party agrees that. without the prior written consent of the other . 1t and its
Representatives will not disclose to any other person, . the fact that

any Ewvaluation Material has been made available hereunder, that discussions or negotiations
have or are taking place concerning a Transaction or any of the terms, conditions or other facts
with respect thereto (including the status thereof or that this letter agreement exists).

(4) Required Disclosure. In the event that a party or any of its Representatives
are requested or required (by oral questions, interrogatories, requests for information or
documents in legal proceedings, subpoena, civil investigative demand or other similar process) to
disclose any of the other party's Evaluation Material or any of the facts, the disclosure of which
is prohibited under paragraph (3) of this letter agreement, the party requested or required to make
the disclosure shall provide the other party with prompt notice of any such request or
requirement so that the other party may seek a protective order or other appropriate remedy
and/or waive compliance with the provisions of this letter agreement. If, in the absence of a
protective order or other remedy or the receipt of a waiver by such other party, the party
requested or required to make the disclosure or any of its Representatives should nonetheless, in
the opinion of such party's or (in the case of disclosure requested or required of a Representative)
such Representative's counsel, be legally required to make the disclosure, such party or its
Representative may, without liability hereunder, disclose only that portion of the other party's
Evaluation Material which such counsel advises is legally required to be disclosed; provided that
the party requested or required to make the disclosure exercises its reasonable efforts to preserve
the confidentiality of the other party’s Evaluation Material, including, without limitation, by
cooperating with the other party to obtain an appropriate protective order or other reliable
assurance that confidential treatment will be accorded the other party's Evaluation Material.



An Example of Martin Marietta’s Disclosure Violations
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Dear Don:

More than a year and a half ago, you and | (and, on several occasions, members of our senior management teams) began
to explore the financial and strategic merits and potential terms of a business combination of Vulcan Materials Company
("Vulcan") and Martin Marietta Materials, Inc. ("Martin Marietta"). Despite Martin Marietta's clear, continuing interest, some
months ago Vulcan disengaged from discussions.

Martin Marietta's Board of Directors is, and | personally am, disappointed that despite these substantial benefits, Vulcan

has been unwilling to move ahead towards a definitive agreement. We believe our proposal is compelling and
transformative for the stakeholders of both Vulcan and Martin Marietta. In light of Vulcan's reluctance to consider further this
valug-enhancing opportunity, Martin Marietta's Board of Directors has unanimously concluded that the time has come to
take steps intended to result in prompt and fair consideration of our proposal on behalf of Vulcan's shareholders.

In addressing cost synergies,
your Board and shareholders should be aware that we are using our estimates, which are realistic and achievable
under our disciplined and responsible cost management philosophy, and are quite a bit higher than your estimates
of synergies.
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An Example of Martin Marietta’s Use Violations: The Jump to

$300mm

O The CFOs of Vulcan and Martin held three day-long meetings to try
and see eye-to-eye on synergies achievable in a transaction.

a At one such meeting on March 8, 2011, Vulcan shared non-public
Information about headcount, revenue, and profit centers. Martin
Marietta’s CFO admitted she was “stunned” by what she learned.

A The Smoking Gun: the 3:30 a.m. memo. Martin’s CFO wrote a memo
to Martin CEO Ward Nye detailing what she had learned at the March
8t meeting and concluding that synergies could be as high as $300
million (no previous estimate had gone that high).

O Bankers started modeling higher synergies assumptions.

a Chancellor Strine concluded that “there is no logical explanation for the
jump in Martin Marietta’s synergy estimates from $200 million to $300
million other than that the information it received during the March 8,
2011 meeting justified a huge increase in Martin Marietta’s base case
assumptions about achievable synergies.”



Legally Required Disclosure

a Chancellor found that “Martin Marietta blindside[d] Vulcan and spew[ed] confidential

information into the public domain,” entirely bypassing the provisions of the NDA
requiring disclosing party to provide notice.

Martin Marietta’s excuse? The disclosure was “legally required,” and the confis allowed
for “legally required” disclosure.

— To launch a proxy fight and tender offer, party must file certain forms, which have disclosure regs
including:
= [tem 1005(b) of the SEC’s Regulation M-A, which directs disclosure of “any negotiations,
transactions or material contacts during the past two years between the filing person ... and
the subject company ... concerning any ... [m]erger”

= [tem 6 of Form S-4, which requires a description of “any past, present or proposed material
contracts, arrangements, understandings, relationships, negotiations or transactions during
the periods for which financial statements are presented or incorporated by reference ...
between the company being acquired ... and the registrant”

= general anti-fraud provisions that prohibit materially misleading disclosures

Chancellor found these provisions did not justify the 10 single-spaced pages of
disclosure of the parties’ negotiation history. Chancellor Strine concluded “The SEC
Rules did not require that Martin Marietta reveal more than the fact that the parties
discussed a merger, that they entered into the Confidentiality Agreements, and that they
ultimately could not come to terms on the utility of doing a deal. ©



Legally Required Disclosure (cont.)

O What about the detailed procedure the NDA laid out for what to do if disclosure of Evaluation Material
is necessary? Martin Marietta argued this procedure didn’t apply.

— Martin Marietta argued that the term “legally required” has two meanings. When a party to the

contract faces an externally driven legal requirement (an external demand) to disclose in the
sense of receiving a subpoena or other similar process that party is subject to the tight restrictions
of 4. But when a party takes discretionary action that triggers a disclosure obligation, the
disclosing party can make its own determination of what disclosure is required, not engage in
prior consultation or notice to the other party, and shield its evaluation process about disclosure
from the other side.

Chancellor found this argument “odd” and not “the most natural way to read NDA” but gave Martin
benefit of doubt and looked to extrinsic evidence.
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Martin’s mark up of NDA convinced Chancellor Strine that Martin GC’s “objective was to protect
the objectives set by her nervous boss Nye” and narrow (rather than expand) the permissible
uses of Evaluation Material.

Each Subject to paragraph (4). each party agrees that, without the prior
written consent of the other party, it and its Representatives will not
disclose to any other person, other tha

Justice (the “DOJ") or as otherwise as legally req_ulred the fact that any

Ewvaluation Material has been made available hereunder, that discussions or
negotiations have or are taking place concerning a Transaction or any of the
terms conditions or other facts with respect thereto (including the status
thereof or that this letter agreement exists)....>"




A Business Combination Between the Parties

a Chancellor Strine found Martin used Vulcan’s nonpublic information “in deciding upon,
formulating, and selling its Exchange Offer and Proxy Contest.”

O Martin Marietta argued such use was justified: Evaluation Material could be used “for the
purpose of evaluation a Transaction,” and Martin claimed “Transaction” included its
hostile exchange offer (EO) and proxy contest (PC).

— Martin argued EO and PC are business combination transactions “between” Martin
and Vulcan in the sense that an ultimate combination of the businesses will be
“between” the two companies.

— Vulcan argued EO and PC were not Transactions under NDA because “between” is
meant to necessitate reciprocal action on the part of both Vulcan and Martin, a
requirement not met by an exchange offer (made to Vulcan’s shareholders) and not
met by a proxy fight.

a Strine: “Many conquerors in history have caused their new subjects to sign up terms of
peace, but few, disinterested minds would confuse such agreements with a treaty
entered between two independent nations, none of which is signing at pain of death.”

O Chancellor found both readings plausible and while he thought Vulcan’s reading was
better, he concluded that the definition of “Transaction” was ambiguous.



A Business Combination Between the Parties (cont.)

O Chancellor Strine looked to extrinsic evidence of what the parties intended the term
“Transaction” to mean. He found evidence of consciousness of guilt: “I put it into a box. |
sealed the box.” -- Roselyn Bar, GC of Martin.

O He concluded that Martin Marietta’s CEO, Ward Nye “would never have agreed to
exchange confidential information if he thought that one of the parties to the NDA was
free to launch an unsolicited exchange or tender offer or a proxy contest under the terms
of the Agreement.

— “To the extent that anyone had mentioned the words “proxy contest” to Mr. Nye, he would have
been behind a lot of his construction equipment and asking other people to pile rocks in front of
him to protect him.”

a Conclusion: “a business combination transaction between Vulcan and Martin Marietta
means any step or related series of steps leading to a formal mingling of the two
companies’ assets that is contractually agreed upon, or consented to, by the sitting
boards of both companies at the outset of those steps being taken.”

a Accordingly, use of the Evaluation Materials to decide upon, formulate, and sell its EO
and PC “breached the limitations on use of Evaluation Material under the NDA.”

a JDA provisions were also violated. Evidence showed that PC and EO were not “a
potential transaction being discussed by Vulcan and Martin Marietta.”



Delaware Supreme Court Affirmed Chancery Decision

O Rejected idea that Chancery opinion turned confis into standstills.

— “Typically, a standstill agreement will prohibit a hostile bid in any form, including a
hostile tender offer to acquire stock control of the other contracting party and/or a
proxy contest to replace all or some of its directors. Standstill prohibitions do not
require, or in any way depend upon, a contracting party’s use or disclosure of the
other party’s confidential, nonpublic information. Rather, a standstill agreement is
intended to protect a contracting party against hostile takeover behavior, as
distinguished from the unauthorized use or disclosure of the other party’s confidential
nonpublic information. . . . A confidentiality agreement is intended to protect a
contracting party’s non-public information, not its corporate ownership and control.”

O Found the parties’ agreement that irreparable harm would occur from breach of
NDA sufficient to demonstrate that element of injunctive relief.

— Under Paragraph 9 of the NDA, both parties stipulated that “money damages would
not be [a] sufficient remedy for any breach . . . by either party,” and that “the non-
breaching party shall be entitled to equitable relief, including injunction and specific
performance, as a remedy for any such breach.”




Implications

a A confiis not a standstill, but it can halt a hostile bid nonetheless

— Relying on disclosure/use provisions is more costly since target has to prove breach

— Bidders should be sparing in use of confi information and use clean teams where possible

Q Delaware will enforce contracts, even if it means blocking a shareholder vote

— A hostile bid is not a license to breach agreements

— Not a fiduciary duties suit

O Beware of flacks

— PRI/IR concerns should not trump legal ones

O Bet against the bad guys

* Ed Rock, Saints and Sinners: How Does Delaware Corporate Law Work?: "Delaware cases can
best be understood as attempts to create social norms for senior managers, directors and the
lawyers who advise them.”

« Courts may resort to extrinsic evidence where contractual terms are ambiguous



