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VARIABLE PRODUCT MUTUAL FUNDS 
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Source: Investment Company Institute 2016 Fact Book (with permission) 
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VA Responses to DOL Fiduciary Rule 
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─ Relatively low-cost base contract charges:  
• No front-end sales load;  

• No surrender charge, or lower surrender charges and 
relatively short surrender charge schedules;  

• Low M&E and admin charges, or separate account 
charge instead.  

─ Variety in number, type and cost of available 
optional benefit riders offered; sometimes no 
riders at all (i.e., “investment only” VAs). 

─ Fund line-ups—variety of non-proprietary and 
proprietary funds; may focus on  a few fund 
types (e.g., ETFs, index funds, target date 
funds). 

─ Fee-based channel—can deduct third-party 
advisory fees from contract value of tax qualified 
contract and not treat as a distribution. 

 



Implications for VAs of Recent IM Guidance 
Update 2016-06 
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Background 

─ Guidance addressing certain mutual fund disclosure 
and filing concerns arising out of B-D industry’s 
response to DOL Fiduciary Rule; Guidance is N-1A 
specific, but should be useful for VAs. 

─ Permits sales load variation disclosure for multiple 
intermediaries in single appendix to statutory 
prospectus or in stand-alone document incorporated 
by reference into the prospectus. 

─ All sales load variations for all share classes must be 
presented in a single appendix; complete appendix 
must be delivered with statutory prospectus. 

Application to VAs 

─ VA issuers can disclose variations in sales load in 
appendix to prospectus or in stand-alone document, 
provided that disclosure and procedural requirements 
set forth in Guidance Update are met. 

 



Implications for VAs of Recent IM Guidance 
Update 2016-06 
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Application to VAs (cont’d) 

─ Even in the absence of the Guidance Update, 
VA issuers have been able to place disclosures 
regarding sales load variations for different 
intermediaries in an appendix attached to the 
(product) statutory prospectus.  

─ Alternatively, VA issuers can rely on the 1995 
“Dear Registrant” letter, which permits issuers 
to file multiple prospectuses in a single 
registration statement when the prospectuses 
describe variations of the same contract sold 
through different distribution channels. 

Note: In instituting variations in sales charges, VA issuers 
should be mindful of any discrimination issues under 
applicable state insurance laws and regulations. 

 



Implications for VAs of Recent Capital Group  
No-Action Letter 
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Background 

─ Permits brokers to receive commissions directly 
from customers purchasing mutual fund shares 
that are no-load and without any other asset-
based fee for sales or distribution (“clean 
shares”) and to determine the amount of those 
commissions, even though the amounts are 
not specifically disclosed in the fund’s 
prospectus.  

─ Subject to certain conditions, restrictions of 
§22(d) of 1940 Act do not apply when broker 
acts as agent on behalf of its customers and 
charges its customers commissions for 
effecting transactions in clean shares. 

 



Implications of Recent Capital Group  
No-Action Letter for VAs 
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Application to VAs 

─ Although the no-action letter applies only to mutual fund 
“clean shares,” the §22(d) interpretation in the letter 
provides useful guidance for issuers of VAs interested in 
developing no-load variable annuities distributed through 
broker-determined commission-based accounts.   

• Note: No-load VAs are being offered to customers of RIAs 
that charge clients an ongoing advisory or management 
fee—typically a percentage of assets under management. 

• The “clean share” concept in the context of VAs would 
dictate no front-end, surrender, or asset-based sales 
charges and no payments for distribution expenses made 
by the issuer or principal underwriter to third party 
intermediaries. 

• Questions about how unique insurance charges fit with the 
“clean share” concept and how state insurance law licensing 
requirements fit with the no-action letter condition that 
broker must be acting as agent for the customer. 

 



Underlying Fund Platform Evolution 
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─ On-going trend of insurers taking steps to adjust their 
underlying fund offerings, including to simplify the fund 
line-ups and improve their operational efficiencies.  

─ SEC staff requires that conditions for relief—tailored to 
reflect particular facts and circumstances presented—be 
set forth in a discrete section of substitution application. 

─ SEC staff has required a variety of representations, 
including  

• substantial similarities between each “existing fund” and 
its “replacement fund”;  

• same or lower fees and expenses, as supported by 
temporary or permanent expense caps; 

• impact proposed substitution would have on the 
availability of, and benefits provided by, contract 
guarantees and on the value of those benefits. 

─ Applicants have indicated that contract owners will 
continue to have a similarly diverse array of investment 
options post-substitution. 
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HARTFORD UNDERLYING FUNDS 
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Contract Owners 

Hartford Life Insurance Company 
Hartford Life and Annuity Insurance Company 

AIM American Fidelity Franklin 

MFS Lord Abbot Oppenheimer Pioneer 



FOLLOW THE MONEY 

• About 100 contract types 

• Hundreds of thousands of contracts 

• About $16.1 billion under contracts 

• About $7.3 billion in American funds 
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APPLICATION TIMETABLE 

April 21, 2015 Hartford files application 

May 25, 2016 Hartford amends application 

August 31, 2016 Hartford further amends application 

December 8, 2016 SEC notices application 

December 28, 29  American funds, Raymond James, and 
   and 30, 2016  contract owners request SEC hearing 

January 21 and 27, Hartford requests SEC to deny 
   2016 hearing requests 

February 2, 6 and American funds and others answer 
   7, 2016 Hartford’s request to deny hearing   
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SEC ADOPTS RULE 12b-1 

• October 28, 1980  
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Chairman Harold Williams 



SEC BANS UNDERLYING FUND 
RULE 12b-1 PLANS 

“Mortality and expense 
charges . . .  provided a 
source of revenue.” 
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Director Joel Goldberg 



SEC REVERSES BAN 

No provision of the 
Investment Company Act, 
or rules thereunder, 
“prohibits the use of 12b-
1 plans in connection with 
variable insurance 
contracts.” 
 

May 30, 1996 
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Associate Director Heidi Stam 



RULE 12b-1 ALTERNATIVE 

“Our proposed amendment 
… would not require any 
special board findings (such 
as those required by Rule 
12b-1) … or impose fund 
governance requirements.” 
 

SEC Rel. No. 1C-29367 

July 21, 2010 
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Chairman Mary Schapiro 



QUESTION LINGERS 

“Given that most distribution 
activities occur at the 
separate account level, is it 
appropriate to permit 
underlying funds to impose 
the marketing and service 
fee or ongoing sales 
charges.” 

 

SEC Rel. No. 1C-29367 
July 21, 2010 
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Chairman Mary Schapiro 



DIRECTOR DUTY 

 

• Hire actuarial consultants? 

 

• Select actuaries as directors? 
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REASONABLENESS REPRESENTATION 

“… fees and charges deducted under the contract, in 
the aggregate, are reasonable in relation to  

• the services rendered,  

• the expenses expected to be 
incurred, and  

• the risks assumed by the insurance 
company  

 
 

and … the insurance company so represents in the 
registration statement for the contract.” 
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Congressman 
Jack Fields 
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Status of Proposed Rule 30e-3 
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─ Would facilitate electronic, website-based 
transmission of annual and semi-annual reports 
for mutual funds underlying VAs. 

─ Not adopted in October 2016 as part of final rule 
aimed at modernizing investment company 
disclosure and reporting.  

─ Chair White directed SEC staff to study the 
comments received on proposed Rule 30e-3 and 
to prepare a recommendation for Commission 
consideration before the end of 2016, but 
proposed Rule was not considered again before 
the close of 2016. 
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MONEY FLOW 

Underlying Mutual Fund 

Life Insurance Company 
Separate Account 

Contract Owners 
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SEC ADOPTS MUTUAL FUND 
SUMMARY PROSPECTUS 

Proposed:  

November 21, 2007 

 

Adopted:  

January 13, 2009  
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Chairman Christopher Cox 



SEC’S FIRST ANNOUNCEMENT 

“Our staff already has 
announced that it is 
developing a simplified 
‘summary prospectus’ 
for variable annuities.” 

 

December 3, 2009 
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Chairman Mary Schapiro 



SEC’S SECOND ANNOUNCEMENT 

“The Division is 
beginning work on a 
rule that would create 
a similar summary 
prospectus for variable 
annuities.” 

 

March 7, 2013 
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Director Norman Champ 



AGENCY RULE LIST – FALL 2016 

30 

Securities And Exchange Commission 



VIEW RULE 
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“There are a significant number of 
prospectuses, however, in which  

disclosure remains complex, technical  
and duplicative.  Further, the staff 

continues to see what it believes are 
unnecessarily long Summary Sections.” 
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LIMITS ON RULES 

“Unless prohibited by law, 
whenever an executive 
department or agency 
(agency) publicly proposes for 
notice and comment or 
otherwise promulgates a new 
regulation, it shall identify at 
least two existing regulations 
to be repealed.”  

January 30, 2017 
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President Donald Trump 
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ANNUAL INDEXED ANNUITY 
PREMIUM 
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(in millions) 

Source:  Wink’s Sales & Market Report, 3Q2016 (with permission). 



ANNUAL VARIABLE ANNUITY 
PREMIUM 
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Source:  Wink’s Sales & Market Report, 2015 (with permission). 

(in millions) 



ICI SUPPORTS REGISTRATION 

“We believe that . . . 
indexed annuities . . . 
should be registered with 
the Commission . . . for 
the benefit of both 
investors and market 
participants.”  
 

September 10, 2008 
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President Paul Stevens 



SEC WILL NOT RE-ENGAGE 

“Given the legislation . . .  
we don’t have any plans to 
re-engage on this issue.”  
 

July 20, 2010 
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Chairman Mary Schapiro 
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DIVISION ORGANIZATION CHART 
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Update February 21, 2017 
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